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Name & Address of the Appellant & Respondent
M/s. Swastik Ceracon Ltd. Unit-4
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to j(he appropriate authority in the following way :
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Revision application to-Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision

Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,

Parliament Sireet, New Dethi - 110 001 under Section 35EE of the CEA 1944 in respect of the
. following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processiiny of the goods in a warehouse or in storage whether in a factory or in 2 warehouse.
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(b) - In case of rebate of duty of excise on goods exported to any country or territory outside
India of cn axcisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C) - In case of goods exported oufSide India export to Nepal or Bhutan, without payment of
duty. 2
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the -

Commissioner (Appeals) on or after, the date appointed unde- Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order

sought to be appealed against is communicated and shall be accompanied by two copies each of.

the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. '
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is

Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016.
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The appeal to the Appellate Tribunal shail be filed in guadruplicate in form EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against -

(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated )
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In case of the order covers a nurhber_of order-in-Orignal, fee for each 0.1.0. should be

i

paid in the aforesaid manner not withstandh"\g the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As th2 case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as.the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended. :

(5) ﬁmwmﬁwmmmﬁﬁmﬁmmmm%
mw,mwwwmawm(mﬁﬁ)mq 1982 ¥
|

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedu-e) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, -

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determihed under Section 11 D;
(i) amount of erroneous Cenvat Credit :aken;
(iif) amount payable under Rule 6 of the Cenvat Credit Ruies.

SProvided further that the pravisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(B)() In view of above, an appeal against this order shall lie before the Tribunal on
‘payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

" M/s Swatik Ceracon Ltd (unit No.4), Cerain&c Zone, Block No.180/B, At & PO
Dalpur, Taluka. Pramtij, Dist. Sabarkantha, Gujarat (hereinzfter referred to the appellant)
filed an appeal against the Order-in-Original No.18/D/GNR/VHB/2016-17 dated
30.08.2016 (hereinafter referred to as “the impugned order) passed by the Assistant
Commissionef of Central Excise, Gandhinagar Division, Ahmedabad-111 (hereinafier

referred to as “the adjudicating authority™)

2. The appellant is engaged in the manufacture of Ceramic Glaze Floor Tiles falling
under Chapter 69 of Central ‘Excise Tariff Act, 1985 and holding Central Excise
Registration. During the course of audit of records of the appellant, it was noticed that [i]
they had availed Cenvat credit of Rs.3.17.057/- in leSpecl of various input service
received from different service providers at their office premises which was meant for
their four units/plants; that the said input service under various invoices were received
without mentioning turnover of four units /plants and without having ISD registration and

without issuing invoices as required under Service Tax (Registration of Special Category

of Persons) Rule 2005 and Service Tax Rules, 1994; and  [ii] taken Cenvat credit of

Rs.31.511/- pertaining to Service Tax paid on Outward Freight which is not admissible as
per provisions of Section 4(3)(c ) of Central Excise Act, 1924, Accordingly. a show cause
notice dated 25.01.2016 was issued to the appellant for 4:!cmanding the Cenvat credit
wrongly taken with interest and imposition of penalty. Vide impugned order. the
adjudicating authority has confirmed demand of Rs.3,17,057/- with interest and imposed
penalty of Rs.1,58.529/-. However, the demand of Rs.31.511/- was dropped by the

adjudicating authority.

Being aggrieved, the appellant has filed the instant appeal on the grounds that:-

(OS]

o They have different manufacturing units and the accounting of all their units are
being maintained and all the payment towards services also being remitted by
their Head Office; that the Head office is receiving the common service and after
verification of invoice and payment of service tax along with value ol services.
the proportionate service tax credit attributable to particular unit in proportion to

sale ratio is being transferred under journal vcuchers; that the amount of

Rs.3,17,057/- was transferred to the appellant in accordance to the sale turnover
of the unit. Therefore, they have correctly distributed the credit as provided under
Rule 7 of the Cenvat Credit Rules, 2004 |

e As regards to the transfer of credit without ISD registration. the '\ppclhnl
submitted that due to oversight and inadvertent mistake the ISD registration was
not taken, although the appellant was duly registered with central excise and
service lax; that they had taken 1SD registration immediately on pointed out by
the officers; that non-registration of ISD is a procadural requirement and credit
cannot be denied in such situation. The appellant cited various case laws in
support of their arguments.

4. A personal hearing in the matter was held on 19.04.2017. Shri l\ulam A \hah

authorized person of the appellant appeared for the same and reuenated the ;:JOLlndb ol @_

Rl -\

appeal.
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5. [ have carefully gone through the facts of the case on records and submissions

made by the appellant. The limited point to be decided i1 the instant case is relating

admissibility of service tax credit to the appellant which was diverted by their Fead

office without being registered as ISD. :

6. At the outset, I observe that ihe adjudicating authority has denied the credit
mainly on the ground that [i] the Head office of the appellant is not registered as IS as
required under the Service Tax Rules; and [ii] the appellant have not submitted any
suppdrling documents viz invoices etc issued by the service provider along with journal
voucher so as to verify the nature of éérvice availed and whether the same is eligible as

input service,

7. As regards [i], [ observe that as per Rule 2(m) of the Cenvat Credit Rules. 2004
read with Rule 2(ccc) of the Service Tax Rules, 1994, the dzfinition of ISD states that an
office of the manufacture;"/ producer of final products or the provider of output service.
which receives invoices issued under Rule 4A of the Service Tax Rules. 1994 lowards
purchase of input services and issues invoice/bill/challan for the purpose of distributing

credit of the service tax paid on the said input services to such manufacturer/producer or

service provider. Rule 3(1) of the Service Tax (Registration of Special Category of

Persons) Rules, 2005 requires an ISD to obtain registration with the Department. Sub-rule
(2) of Rule 4A of the Service Tax Rules. 1994 provides the manner in which a registered

ISD shall distribute service tax cfcf,dit. It provides that the ISD shall issue an

invoice/bill/challan duly signed by him or it or a person authorized by him/it. for each of

the ‘recip_ients of the credit so distx'ibuf?d. This provision also specifies thal the document
should contain (i) the name, address;iénd registration number of the provider of input
service and the serial number & daté'of the invoice/bill/challan issued by the service
provider, (ii) the name and address of the ISD, (iii) the name and address of the recipient

of the credit distributed and (iv) the alliount of credit distributed.
A

8. In the instant case, undisputec»ijfacls revealed that the appellant had availed Input
service credit on the basis of docul}i_éllts viz., Journal Voucher issued by their Ifead
Office which is not registered as an ISD at the time of distributing the credit.
Accordingly, the adjudicating authérity has rejected the credit in view of above
mentioned statute and by relying casé' laws viz. (a) Hanuman Chromocoates Lid [2013
(31) STR 721-Tri. Dell; (b) DSM Sugar [2013 (287) ELT 236-Tri. Del]: (¢) NITCO LT1)
[20144 (34) str 835-Tri.Mumbai]; and (d) Mangalore Refinery & Petrochemicals [2013
(30) STR 475 ~Tri. Ban]. i

8. On other hand, the appellant argued that availment of credit by manufacturing
unit prior to ISD registration by Head office is procedural lapse and when no disputce
regarding receipt of input services at Head Office, credit is admissible. In this regard. the

. |
appellant has relied on various case laws in case of [a] Trident power craft Pvt Lid
‘\

[2016(41) STR 687 Tii. Bang]; (b) :I.A?ﬁrecision wires India Ltd [2013 (31) _S‘TR 62 Tri. ﬂL

=
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Ahmd.]; (c) Inox Air Products Lid —[2015(38) STR 79 .:-'l‘ri.l\/lum]; and (d) Lona
Industries {2016 (42) STR 362-Tri Mum].

9. Contentions of the adjudicating authority as well asE of the appellant in respect of
availment of input service credit are considerable in the lighl of provision contained in
Rule 2(m) of Cénvat Credit Rules, 2004 granting credit to ellocation of such credit made
by the ISD which was permitted from 10-9-2004. The regulatory measure of registration
of ISD came into force from 16-6-2005. T observe that the Hon’ble CESTAT, Chennai in
the case of M/s Pricol Ltd [2015 (38) S.1.R. 668] while deciding similar issue held that
the substantial law in Rule 2(m) leads to the conclusion that'appellant was entitled to the
credit for no finding on the genuinity of the credit availed ar.d such credit allocated by the
[SD. Similarly, there was no disintegration between the appé:llant and its head office. The
lHon'ble CESTAT further reiérred a decision of the Honble Supremc Court in the case ol
Sambhaji v. Gangabai - 2009 (240) ELT 161 (S.C.) which s;tates that the procedural law
.should not dominate over the substantial law to deprive th:ef']itigant from the process of

justice. it

10.  Further, I observer that while deciding a similar issué,’fthe Hon’ble High Court of
Gujarat in the case of CCE V/s Dashion Ltd [2016 (41) STR 884 has held that:-

“7.  The second objection of the Revenue as noted was with respect of non-registration of

the unit us input service distributor. It is true that the Government had framed Kules of
2005 for registration of input service distributors, who wculd have to make application to
the jurisdictional Superintendent of Central Excise in terms of Rule 3 thereof. Suh-rule (2)
of Rule 3 further required any provider of taxable service whose uggreguie value of
tuxable service exceeds certain limit 1o make an applicction for registration within the

time prescribed. However, there is nothing in the said Rules of 2005 or in the Rules of

2004 sehich would automatically and without iy additional reasons disentitle an inpa
service distributor firom availing Cenvat credit unless cnd until such registration wus
applied and granted. It was in this background that the Tribunal viewed the requirement
as curable. Particularly when it was found that full records were mainiained and the
irregularity, if at all, was procedwral and when it was furiher found that the records were
available for the Revenue to verify the correctness, the Tribunal, in our opinion, rightly did
not disentitle the assessee from the entire Cenvat credif availed for pavment of duty.
Question No. 1 therefore shall have to be unswered in favour of the respondent and
agains! the assessee.” i

I further observe that the Hon’ble Tribunal, Ahmedabad inquase of Doshin Ltd V/s CCI:
Ahmedabad has held that the omission to take registration asan Input Service Distributor
can al best be considered as procedural irregularity. The sai;{:%?jecisi()ll was also upheld by
the Hon’ble High Court of Gujarat in the case of CCE V/s éhandresh C Shah [2014 (36)
S.T.R. 972 (Guj.)] and further appeal filed the department ir: this regard has dismissed by

the Hon’ble Supreme court | 2015 (38)STR275 (S.C.)].

11. In view of above discussion, by applying the ratio of the decisions cited at para §

to 10, I am also of the considered view that the Input service credit availed by the

appellant is eligible to them and cannot be denied due to non-registration by the Flead
| e

Office. ; s
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2.  Asregard the matter relating .Lo‘ point [ii] referred at para 6 that the appcllahl have
not submitted any supporting documehts viz invoices etc issued by the service provider
along with journal voucher so as to vérify the nature of service availed and whether the
same is eligible as input service. I_‘ffmd merit considerétion in the contention of the
adjudicating authority; that the credit Will be available to the appellant if it is attributable
to its manufacturing activity. In the cillcu111slz1llccs the service aQailcd and the activity for
which such service is required to be Vqriﬁed with the relevant documents. Therefore. the
case is required to be remanded to the ‘adjudicating authorizy to verify the eligibility and

the ‘appellant is at a liberty to file all the requisite documents before the adjudicating

authority.

13.  In view of foregoing discussion, | remand the matter to the adjudicating authority. ‘
The appeal filed by the appellant stands disposed of accordingly. A W/)
. A}
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(3T 2APR)
IR (3T - 1)
Date:24/05/2017
Attested
(Mohanan V.V) : : S T

Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D. ' o L
M/s Swatik Ceracon Ltd (unit No.4), . R e
Ceramic Zone. Block No.180/B. - T

At & PO Dalpur,Taluka. Pramtij,
Dist, Sabarkantha, Gujarat

Copy to:

] The Chief Commissioner. Central Excise Zone. Ahmedabad.

2. . The Commissioner, Central Excise, Ahmedabad-III "~

3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-II1

4 The Dy. / Asstt. Commissioner, Central Excise, Division-Gandhinagar,
Ahmedabad-111

35— Guard file.
6. . P.Afile.
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