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Arising out of Order-in-Original: 18/D/GNR/VHB/2016-17 Date: 30.08.2016 Issued by:
Assistant Commissioner, Central Excise, Din: Gandhinagar, A'bad-111.

El' 31y"1c>1cfiaj ~ \.!RlcJlc;l 'cfiT ~ ~ "Cfc'IT ·

Name & Address of the Appellant & Respondent

Mis. Swastil< Ceracon Ltd. Unit-4

al{ anfa za 3ft 3mag riits srra aal t 'ITT az <a 3mt uf qenferfa f
al; T; <Ir1 31fer1t at 3J"lTlcq <TT y=+tervr 3ma wgda aar & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one n1cJy be against such order, to the appropriate authority in the following way :,.

nrdwnol r gaterur 3mar :'
Revision application to Government of India :

(1) -~ 3gr<a ]ca 3rf@)fr4 , 1994 #l err 3if Rh4 aarg z; r+cat * 6fR if
~ tTFZf cfi~f "\:llf-tTNT * '\.l'~~ * 3@T@ y7er or4at '3ra fa, qd l,
fctrn lf-317\·i~. -mi1x-cr fcr:rrrr, m~~, ~ cfrcr '+fcf1", T:RiG rf, { fact : 110001 'Pl"
~~ '?"IT~~ I .

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) af Section-35 ibid:

(ii) "<:ffo 1Tfc1 ~ 5lFf * 1TI1=@ # a }ft rR alar fa -~0-sllll'< <TT 3R cfilx\'.511~
if <TT fclTT-lf 11~PITT ~ ~ ~o-sllll'< -~ mra a ur gy rf #, za ~ ~o-sllll-< !ff ~ -q
are az fn) zinrar ii a fa#t ugrii i et ma # ,futhr g{ ti
(ii) In case of any loss of goods; where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processi;·,;,i of lhe goods in a warehouse or in storage whether in a factory or in a warehouse.

() mra are fa#tz z vet Ruff ml u zu ma # fa~fut i sq#trre
al ma R qrgyea a R ina # as fat ~ <TT ~ if Pillfffla
er
(b) · In cdse of rebate of duty of excise on goods exported to any country or territory outside
India of c;1 excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. .

I .

(«) uf zye mr ·yr fag far ra #a (aura z err a}) f4fa hzn +rzn
i:irc-"r ir I

(c) . In czise of goods exported outside India export to Nepal or Bhutan, without payment of
de'y.
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4a gnca, a€hr snaa gr«a vi hara 37#tu manfrau a #R 3rate­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(4) #tu sara zycn 3rf@fu, 1944 #t nr 35- v0gt/s-z iafa­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Rf2ca 3ma4at # mer ui via van va q?t uq "ITT cTT -wn) 200/­
ffi :f@A atg 3it sei ia ma a Gara a vznr &! cTT 1000/- c#t" ffi :f@A c#t"
Gg IThe revision application shall be accompanied by a fee of Fs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

-(1) a{tu sari zca (r4ta) Runra#\, 2001 cf> RWf 9 cf> 3W@ fctHfctt5c ~ ~
~-s #t at ufeut , hfa amt # uf am hf Ra#ia a cfFl i:rm cf) -ifRR ~-~ ~
~ ~ c#t" ~-~ >ffum cf> x,TQ;f ~ ~ fcp,:rf -cirr.=t1 "iffi6C! I ~ WQ;f "&@T ~- crT
4engff iafd err 3s-z fefRa t # para # rd # mer €ls--o arara #t gft
4t etf aR IThe above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of.
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.

tT 3Wf1i '30\IC:1 c#I" '30\IC:.=f ~ cf> 'TfclR cf> ~ \Til" ~~ "l=fRf c#I" inf ~ ~
ta 3at uit za enrt vi fr a gaff@ agar, r€gr uRa at Ta T II
me;" "ff faa atfenfr (i.2) 1998 m 1o9 era fgaa Rau mT; & I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed unde~ Sec.109 of the Finance (No.2) Act,

1998.

0
(2) ah sna zyca (3rat) Rmraft, 2001 c#t" m 6 cf> 3iafa Tua gg--3 # Re4fRa
Ras@ or4a 3rfl6#ta urnfrai at ii{ 3rf fas rf fag mg arr?gr # "'cfR ma-m ~
~~ ~ c#t" l=rflr, &l1Gf c#t" l=fi1T &rx c1'11m Tfll"T ~ ~ 5 m. m ~ cpl'.f % cmi
~ 1000 /- #$ha hr#t ft\ rei sear zrca 6t Bf'I, &l1Gf c#t" l=fi1T &rx c1'11m Tfll"T ~
T, 5 al IT 50 l4 1q "ITT ug sooo/- #l huRt ±tftj sei sn zyens t lWT,
~ c#t" l=rflT &rx c1'11m rut ifn tu; so ala zn ma uur azi nu, 10000 /-m
24 etf1 at #ha er1a «her anfia ?agr a i vizier #6t um11 I
gs a en a fa4ta as~a et a aja t gear r &t

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad: 380 016.

(cri) ~ cf> l=fJl=@ T{ flt gr«ca, €q sq&a fcn vi hara 3r41Rt; narrow
(free) #l ufa eh#ta 4if8t, srznrar a it-2o, q #ea srRuza mas, arvf T,
3l5l-li:flcQI c;-380016.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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·• (3) zufe z sma i a{ a am?zit anrma eh 2 a r@la p sitar # fa #ha r gram svga
ctrr ~ fclxrT "GlAT ~ ~ cf~ cfi ma -~- ~ fcl:i @m ~ cITTcl ~ ffi cfi ~ "ll~ ~
~cpl" ~ 3lq@ m~mcm cl5Y~ 3TrcfcR fclxrT wm i 1

'

(4) '"llilll&lll ~~ 1970 ~2TT~ c#t~-1 cfi ~~~~
a 3ma u reg zrenRerf fufu ,if@earl znar i r@ta #l va 4fa v
x'i.6.50 t)°ff cnT rllllll&lll ~ fvnc WIT~~ I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanditig the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee bf Rs.100/- for each.

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) gal via@rmii at frjuma ar fuii al ail ft ear anaffa fhu \jf@f t
it ft zrc, 4hr naa zca qi haas a4l#ta +1af@aw (raff@) Rll11 , 1982 B
Rfea ?
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedu-e) Rules, 1982.

() cal sm fez1ma1 h f@run 6 h 3iar 2zr {na

(6) 4ta sra, ah-&r5=ur lai hara 3rd4rr uf@)nu (a#tah uf 3r4ti ah narc #
a4r 3euT 9pa 3#f@)fer, v&yy Rt enr 39n h3ii f@fr(Gin-2) 3rf@)era 2or9(2&y

izm 29)Rain: cs..&y 5it £6 ftrr 3f@Ira, &&&y #rmts hgiaiir hara at #[&
a£ ?k,fa R a& qa-fr aman 3raf ?,ara fagrmr a 3iaa saRmat
~~"{ITT)"~~~ t 3-lffi c," ~
a#c$tr35u areaviharah3iauaa fs@r areas " far rf@a&

(I) n 1 gt gia ffRa vn#

(I) rd sa RR 4 a1{a "{ITT)"
I

-0

-t JlPTagr zrz fnzrarr cl1 i;ITq'i.llc,~(~. 2)~.2014 in 3carqa fa43rd4r f@part h
uaar farrier eruct 3r5ff vd 3rd1 atarr?i zta

0

For an appeal to be filed before _the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit :aken;
amount payable under Rule 6 of the Cenvat Credit Rules.

·
➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) sr 3n2gr h ff 3rd if@rasur hrarer szi area 3rrar eraszausfaff?aa airfna IT
<l1 10% 0p1arru3tlazihaavs fc)c11Ra m ct6f c;us <l1 10% ratuRtmate I

''

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
· payment of 10% of.the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

· Mis Swatik Ceracon Ltd (unit No.4), Ceramic Zone, Block No.180/B, At & PO

Dalpur,Taluka. Pramtij, Dist. Sabarkantha, Gujarat (hereinafter referred to the appellant)

filed an appeal against the Order-in-Original No.18/D/GNR/VHB/2016-17 dated

30.08.2016 (hereinafter referred to as "the impugned order) passed by the Assistant

Commissioner of Central Excise, Gandhinagar Division, Ahmedabad-III (hereinafter

referred to as "the adjudicating authority")

2. The appellant is engaged in the manufacture of Ceramic Glaze Floor Tiles falling

under Chapter 69 of Central Excise Tariff Act, 1985 and holding Central Excise

Registration. During the course of audit of records of the appellant, it was noticed that [i]

they had availed Cenvat credit of Rs.3.17.057/- in respect of various input service

received from different service providers' at their office premises which was meant for

their four units/plants; that the said input service under various invoices were received

without mentioning turnover of four units /plants and without having ISD registration and

without issuing invoices as required under Service Tax (Registration of Special Categor

of Persons) Rule 2005 and Service Tax Rules, 1994; and [ii] taken Cenvat credit or
Rs.31,511/- pertaining to Service Tax paid on Outward Freight which is not admissible as

per provisions of Section 4(3)(c) of Central Excise Act, 194. Accordingly. a show cause

notice dated 25.01.2016 was issued to the appellant for emanding the Cenvat credit

wrongly taken with interest and imposition of penalty. Vide impugned order. the

adjudicating authority has confirmed demand of Rs.3,17,057/- with interest and imposed

penalty of Rs.1,58,529/-. However, the demand of Rs.31511/- was dropped by the

adjudicating authority.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds that:­

• They have different manufacturing units and the accounting of all their units are
being maintained and all the payment towards services also being remitted by
their Head Office; that the Head office is receiving the common service and after
verification of invoice and payment of service tax along with value or services.
the proportionate service tax credit attributable to particular unit in proportion to
sale ratio is being transferred under journal vouchers; that the amount or
Rs.3,17,057/- was transferred to the appellant in accordance to the sale turnover
of the unit. Therefore, they have correctly distributed the credit as provided under
Rule 7 of the Cenvat Credit Rules, 2004

• As regards to the transfer of credit without ISO registration. the appell ant
submitted that due to oversight and inadvertent mistake the ISO registration was
not taken, although the appellant was duly registered with central excise and
service Lax; that they had taken ISO registration immediately on pointed out by
the officers; that non-registration of ISD is a procedural requirement and credit
cannot be denied in such situation. The appellant cited various case laws in
support of their arguments.

l. A personal hearing in the mailer was held on l9.D4.2017. Shri Nilanf/\.Shah.-. . .
authorized person of the appellant appeared for the same and reiterated the grounds;of'. . ' . \ ~. ,· ..

appeal.
$

r

0

0
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5. I have carefully gone through the facts of the case on records and. submissions

made by the appellant. The limited point to be decided ia the instant case is relating

adtri.issibility of service tax credit to the appellant which was diverted by their Head

office without being registered as ISO.·

6. At the outset, I observe that the adjudicating authority has denied the credit

mainly on the ground that [i] the Head office of the appellant is not registered as !SD ns

required under the Service Tax Rules; and [ii] the appellant have not submitted any

supporting documents viz invoices etc issued by the service provider along with journal

voucher so as to verify the nature of service availed and whether the same is eligible as

input service.

7. As regards [i], I observe that as per Rule 2(m) of the Cenvat Credit Rules. 2004

read with Rule 2(ccc) of the Service Tax Rules, 1994, the d::finition of ISO states that an

office of the manufactured producer of final products or the provider of output sen ice.

which receives invoices issued under Rule 4A of the Service Tax Rules. 1994 towards

purchase of input services and issues invoice/bill/challan for the purpose of distributing

credit of the service tax paid on the said input services to such manufacturer/producer or

service provider. Rule 3(1) of the Service Tax (Registration of Special Category of

Persons) Rules, 2005 requires an ISO to obtain registration with the Department. Sub-rule

(2) of Rule 4A of the Service Tax Rules. 1994 provides the manner in which a registered

ISO shall distribute service tax c1:edit. It provides that the ISO shall issue an

invoice/bill/challan duly signed by him or it or a person authorized by him/it. for each of

the recipients of the credit so distributed. This provision also specifies that the document

should contain (i) the name, address<and registration number of the provider of inputt,
service and the serial number & date of the invoice/bill/challan issued by the service

provider, (ii) the name and address ofthe ISD, (iii) the name and address of the rccipknt

of the credit distributed and (iv) the amount of credit distributed.
·I

8. ln the instant case, undisputelfacts revealed that the appellant had availed Input

service credit on the basis of documents viz., Journal Voucher issued by their Head

Office which is not registered as an lSD at the time of distributing the credit.

Accordingly, the adjudicating authority has rejected the credit in view of above

mentioned statute and by relying case laws viz. (a) Hanuman Chromocoates Ltd [2013

(31) STR 721-Tri. Del]; (b) DSM Sugar [2013 (287) ELT 236-Tri. Del]: (c) NITCO LTD

[20144 (34) str 835-Tri.Mumbai]; and (d) Mangalore Refinery & Petrochemicals [2013

(30) STR 475 -Tri. Ban]. ,;
·

8. On other hand, the appellant, argued that availment of credit by manufacturing,,'/
unit prior to ISD registration by Head office is procedural lapse and when no dispute

regarding receipt of input services at Head Office, credit is admissible. In this regard, the
• I

appellant has relied on various case laws in case of [a] Trident power craft Pvt Ltd
'\

[2016(41) STR 687 Tri. Bang]; (b) Precision wires India Ltd [2013 (31) STR 62 Tri. $



i
6

F No.V2(69)74/Ahd-lll/16-17

Ahmd.]; (c) lnox Air Products Ltd -[2015(38) STR 79 -Tri.Mum]: and (d) Lona

Industries [2016 (42) STR 362-Tri Mum].

r

10. Further, I observer that while deciding a similar issuehhe Hon'ble High Court of
O

9. Contentions of the adjudicating authority as well as· of the appellant in respect or

availment of input service credit are considerable in the light of provision contained in

Rule 2(m) of Cenvat Credit Rules, 2004 granting credit to allocation of such credit made

by the ISO which was permitted from I 0-9-2004. The regulatory measure of registration

of ISO came into force from 16-6-2005. I observe that the Hon'ble CESTAT, Chennai in

the case of M/s Pricol Ltd [2015 (38) S.1.R. 668] while deciding similar issue held tha

the substantial law in Rule 2(m) leads to the conclusion that appellant was entitled to the

credit for no finding on the genuinity of the credit availed ar.d such credit allocated by the

ISO. Similarly, there was no disintegration between the appellant and its head office. The

Hon'ble CESTAT further referred a decision of the Honble Supreme Court in the case ot

Sambhaji v. Gangabai - 2009 (240) ELT 161 (S.C.) which states that the procedural la
I

. should not dominate over the substantial law to deprive thy'. litigant from the process of

justice.

Gujarat in the case of CCE V/s Dashion Ltd [2016 (41) STR 884 has held that:­

7, The second objection ofthe Revenue as noted was with respect ofnon-registration of
the unit us input service distributor. l is true that the Government had framed Kules a/
2005for registration of input service distributors, who wculd have to make application to
thejurisdictional Superintendent of Central Excise in terns ofRule 3 thereof. Sub-rule (2)
of Rule 3 further required any provider of taxable service whose aggregate mlue <!I
taxable service exceeds certain limit to make an applicction for registration within the
time prescribed. However. there is nothing in the said Rides of 2005 or in the Rules of
2004 which would automatically and without any additional reasons disentitle an input
service distributor from availing Cenvat credit unless cnd until such registration was
applied and granted. It was in this background that the Tribunal viewed the requirement
as curable. Particularly when it was found that full records were maintained mu/ the'
irregularity, ifat all, was procedural and when it wasfitriherfound that the records were
availablefor the Revenue to verify the correctness, the Tribunal, in our opinion. rightly did
not disentitle the assessee from the entire Cenvat credit availed for payment of duty.
Question No. I therefore shall have to be answered in {favour of the respondent and
against the assessee." !

I further observe that the Hon'ble Tribunal, Ahmedabacl in 'case of Doshin Ltd V/s CCE

Ahmedabad has held that the omission to take registration as,an Input Service Distributor
w'

can at best be considered as procedural irregularity. The said'decision was also upheld b~

the Hon'ble High Court of Gujarat in the case of CCE VIs Chandresh C Shah [2014 (36)

S.T.R. 972 (Guj.)] and further appeal filed the department ii: this regard has dismissed by

the Hon'ble Supreme court [ 2015 (38)STR275 (.'J.C.)].

11. In view of above discussion, by applying the ratio of the decisions cited al para 8

to 10, I am also of the considered view that the Input service credit availed by the

appellant is eligible to them and cannot be denied clue to non-registration by the I-lend
I

Office. ' ­

:j_• I

't

'l;'
:l
'.A

Q,
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As regard the matter relating lo· point [ii] referred al para 6 that the appellant have

not _submitted any supporting documents viz invoices etc issued by the service provider

along with journal voucher so as to verify the nature of service availed and whether the

same is eligible as input service. I find merit consideration in the contention of the

adjudicating authority; that the credit will be available to the appellant if it is attributable

to its manufacturing activity. In the circumstances the servi•~e availed and the activity for

which such service is required to be verified with the relevant documents. Therefore. the

case is required to be remanded to the adjudicating authoriy to verify the eligibility and

the 'appellant is at a liberty to file all the requisite documents before the adjudicating

authority.

I3. In view of foregoing discussion, I remand the matter Lo the adjudicating authority.

·o

The appeal filed by the appellant stands disposed of accordingly.

Attested

=«J@-M
(Mohanan V.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D.
To:
Mis Swatik Ceracon Ltd (unit No.4),
Ceramic Zone. Block No.180/.
At & PO Dalpur,Taluka. Pramtij,
Dist. Sabarkantha, Gujarat

»30\a° ­
(3017 210)

374m (3r4er-1
Date:24/05/2017

\__ ,_-.

0

Copy to:

1. The Chief Commissioner. Central Excise Zone. Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III
4. The Dy./ Asstt. Commissioner, Central Excise, Division-Gandhinagar,

Ahmedabad-lll
_2 Guard file.

6.P.A file.
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